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APPLICABILITY OF STATUTORY PROVI- 
SIONS GOVERNING ORIGINAL 
POLICY TO RENEWAL 
CONTRACT 


In a case of first impression, the Supreme Court of Tennes- 
see has held that statutory provisions applicable to an original 
policy of fire insurance apply to a renewal contract since the 
renewal contract is but an extension or continuation of the 
original contract (Lewis v. Western Assurance Company, 
{| 300,129). 


Statement of Facts 


On July 31, 1937, the local agent of the defendant insurer 
issued a policy of fire insurance to the plaintiff, insuring a 
dwelling for $1,000 for one year. On June 21, 1938, the de- 

Please Route to: fendant insurer’s agent wrote the plaintiff as follows: “We 
enclose herewith Western Assurance Policy No. 10189 in the 
amount of $1000.00 covering your dwelling at the S/E Corner 
of Peebles & Sax, effective for one year from July 31, 1938 
and renewing the insurance which expires on that date.” The 
dwelling was destroyed by fire on September 13, 1938. The 
plaintiff insisted that his loss equaled or exceeded $1,000, but 
that whether it did or not defendant was liable for that sum 
since it failed to inspect the property as provided by statute. 


Statutory Provisions 


The property was never inspected by any agent of the de- 
fendant. Statutes in Tennessee provide that if an agent of 
the insurer does not inspect insured property within ninety 
days after its delivery, the policy becomes a valued policy, the 
value shown by the policy becoming conclusively presumed 
to be reasonable. Since the property was never inspected 
under the first policy, it became a valued policy. The fire, 
however, occurred forty-five days after the renewal policy 
became effective. The controversy thus turned upon whether 
the renewal policy was a new and independent contract or 
whether it was an extension or continuation of the original 
contract. 


Status of Renewal Contract 


Both policies contained the following provision: “This 
policy may by a renewal be continued under the original 
stipulations, in consideration of premium for the renewed term, 
provided that any increase of hazard must be made known 
to this company at the time of renewal or this policy shall 
be void.” No increase of hazard was claimed. The statutory 
provisions became a part of the contract of July 31, 1937. The 
renewal a year later, under the express terms of the original 
contract, had the effect of extending the original contract for 
another year. The situation was the same as though the policy 
had been issued originally for two years, in which event the 
insurer, so far as value was concerned, had ninety days from 
the date of issuance to inspect. 
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% FIREANDCASUALTY » 


Liability for Premium.—A surety company’s obligation must 
be measured by its bond, construed with the contract and 
documents made a part thereof, and in the absence of a 
provision so stating, no liability for insurance premiums 
on a “public liability policy” existed, as it was not within 
the contemplation of the parties. (Lumbermen’s Mutual 
Casualty Company v. Underhill Construction Co., Kan. 
Supreme Ct.)...§ 300,125. 


Agent’s Duty to Properly Fill in Policy—A fire insurance 
policy will not be voided in case of loss by reason of an 
unconditional ownership clause where competent evidence 
shows that the agent had full knowledge of the insured’s 
interest in the property but did not disclose such to the 
company when he filled in the policy for the insured, who 
could not read nor write. (Franklin Fire Ins. Co. v. Lindley, 


Tex. Ct. of Civ. App.)... 300,127. 


Policy Provision Concerning Appraisement of Damage.— 
When a provision in an insurance policy provides that 
damage should be fixed by an appraisement in case of dis- 
agreement between the parties, such an appraisement is 
binding in the absence of fraud or deception. (Walsh v. 
Northwestern Fire & Marine Ins. Co., Tenn. Ct. App.) 

q 300,131. 


Violation of Iron Safe or Record Warranty Clause.—A sub- 
stantial fulfillment of the requirements of the iron safe or 
record warranty clause is necessary to recover for the loss 
of stock, because the keeping of a set of hooks and pre- 
serving such books and inventories in a manner provided 
by the terms of the policy is an inducing cause to the 
acceptance of the risk incurred. (Security National Fire 
Insurance Co. v. Schott Drug Co., Tex. Supreme Ct.) 

q 300,135. 


Payment of Taxes Out of Proceeds of Policy.—The proceeds 
due a beneficiary on a fire insurance policy were subject 


only to the amount of the beneficiary’s interest in the 
property. (Shelton v. Providence Washington Ins. Co., Tex. 
Ct. of Civ. App.)...§ 300,130. 


Cargo Coverage.—Plaintiff’s endorsement of a liability policy, 
as required by a Missouri statute, was held to have en- 
larged its liability to cover all damage occasioned by in- 
sured’s trucks, and acceptance of an assignment “for value” 


of a judgment against the insured, was payment thereof, 
since made by the one primarily obligated. (Schuchman 
v. Roberts, Kan. City (Mo.) Ct. of App.). . .¥ 300,137. 


Contract Treated as Entire——Where property is so situated 
that the risk on one item cannot be affected without affect- 
ing the risk on other items, the policy is construed as 
entire and indivisable. (Payne v. Eureka-Security Fire and 


Marine Ins. Co.) J 300,134. 


Explosion of Automatic Water Heater—A gas company was 
not liable for injuries that occurred because of the explosion 
of an automatic water heater where it did not install the 


heater, owed no duty to keep it in repair and was not 
notified of a gas leakage. (Conway v. The Philadelphia Gas 
Works Co., Pa. Supreme Ct.) ¥ 300,128. 


Books and Accounts of Insured.—Books are not “regularly 


kept” when the main aim of the insurer was defeated by 


the failure of the insured to properly record the place of 
purchase of merchandise. (Globe Indemnity Co. v. Cohen, 
uo. 3s. c. Cc. A. Bel Coe.) q 300,126. 


Errors and Irregularities by the Trial Court.—Where it was 
shown by a careful search of the record that errors and 
irregularities committed by the trial court did not harm 
the contending party, such errors were not sufficient to 


necessitate a new trial. (Hartford Fire Insurance Co. v. 
Cromartie, Fla. Supreme Ct.) { 300,132. 


Deficient Record—In an argument on rehearing, a court 
should not be required to determine a case upon a record 
which does not contain all of the facts upon which the 
lower court rendered its decision. In the instant case a 
decision was rendered because of exceptional circumstances 
not mentioned. (National Liberty Insurance Co. v. Silva 
N. M. Supreme Ct.).. . 300,136. : 


Unconstitutional Rate Tax.—A Texas insurance law that levied 
a two per cent tax on fire insurance rates and did not allow 
the insurance company to pass such additional amount on 
to the purchaser or make any additional change in rates 
was held unconstitutional as in violation of the due process 
and equal protection provisions of the State and Federal 
Constitutions. (American Alliance Ins. Co. v. Board of Ins. 
Comm., Tex. Supreme Ct.)...{ 300,133. 


% NEGLIGENCE »% 
(Other than Automobile) 


Swimming Pools.—The defendant leased from a municipality 
a swimming pool in which the plaintiff was injured when 
she struck her kneecap against a metal drum. The de- 
fendant demurred on the ground that the plaintiff failed 
to attach to her petition a copy of the lease agreement 
between the defendant and the municipality. The trial 
court improperly sustained this demurrer as it did not ap- 
pear from the petition that the alleged acts of negligence 
were in failing to keep the pool in a sanitary condition and 
in good repair as were alleged to have been required by 
the terms of the lease contract. (Tompkins v. Gottlieb, Ga. 


Ct. of App.).. .§ 400,574. 


Absence of Curb.—The infant plaintiff was injured when a 
parked car, after being hit by another car, rolled along the 
curb until it reached a place where there was no curbing 
and then turned on the parkway, striking the plaintiff. 
While the city was not obliged to put in a curb, neverthe- 
less, they having adopted a plan of putting in curbs on 
city streets, it was the duty of the city to guard against 
such parkways and sidewalks being rendered unsafe owing 
to the lack of a curb. (Storen v. City of Chicago, Ill. App. 
Ct.) { 400,572. 


Snow-Covered Platform.—The plaintiff was injured when he 
alighted from defendant’s train and stepped into snow some 
fourteen inches deep. The trial judge properly granted 
the defendant’s motion for judgment non obstante veredicto 
because there was no absolute duty on the part of the 
defendant to keep its platform free from snow at all times, 
especially as in the present case, where it had been snow- 


ing continuously for some time. (Moore v. Baltimore & 
Ohio R. R. Co., Pa. Superior Ct.) 7 400,561. 


Gasoline Station—The plaintiff went to the gasoline filling 


station of the defendants for the purpose of having his oll 


changed. While attempting to alight from his car by 
means of a step on the grease rack which was saturated 
with oil, he slipped and fell, breaking his arm. The plain- 
tiff was an invitee of defendants at the time and place he 
was injured and the defendants owed him the duty of 
exercising ordinary care to see that the premises were in 


a reasonably safe condition, (Becker v. Aschen, Mo. Sw- 


preme Ct.).. § 400,576. 


Elevators.—Plaintiff, a tenant in defendant’s office building, 
was injured when he opened the door to the elevator and 
fell into the shaft. Plaintiff was denied recovery because 
he was contributorily negligent, as a matter of law, in 
approaching an elevator shaft knowing it to be such, and 
which was closed by means of guards or doors, and open- 
ing those doors and stepping into the shaft without taking 
even the slightest precaution to ascertain if the elevator 
was there. (Senseney v. Landay Real Estate Co., Mo. 5u- 
preme Ct.)...{ 400,575. 
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Train Derailment.—Seven boys, all minors, boarded the de- 
fendant’s train in order to ride to an amusement park and 
when the train was derailed, two boys were killed and five 
were injured. The engineer’s action in disregarding a slow 
order was negligence, although not wilful and wanton, and 
the trial court was in error in not entering judgment non 
obstante veredicto for the defendant, since the plaintiffs, 
who were trespassers, could not recover in the absence of 
evidence of wilful or wanton negligence. (Delaware & 
Hudson R. R. Corp. v. Bonzik, U. S. C. C. A., 3rd C.)... 


{ 400,579. 


Water Pollution.—The plaintiff’s crops were damaged by the 
pollution of a stream by the discharge of oil and salt water 
from the defendant’s wells. The correct measure of damage 
for loss of crops is the value of the unmatured crops at the 
time of the injury and the expense of replanting is not to 
be considered as an item in the plaintiff's damages. 
(Magnolia Petroleum Co. v. Jones, Okla. Supreme Ct.) 

q 400,567. 


Physician’s Negligence.—Plaintiff’s new-born baby was brought 
out of the delivery room in a maternity home, wrapped in 
a blanket, and placed on an electric pad by the owner of 
the home and, as a result, was severely burned. Because 
the defendant doctor, who delivered the child, was not 
legally responsible for the negligent acts that the owner of 
the maternity home committed out of his presence, the 


trial court was correct in directing a verdict for the de- 
fendant. (Wabeke v. Bull, Mich. Supreme Ct.). . .f 400,573. 


Contributory Negligence.—The claimant brought a statutory 
action for damage to his lettuce crop caused by deer. The 
absence of the claimant’s representative at the time was not 
contributory negligence barring recovery, since a person 
is not contributorily negligent in failing to look out for 
danger when there is no reason to apprehend any. (Van 
Horn v. Wyoming Game and Fish Commission, Wyo. Supreme 


Ct.).. 7 400,581. 


Railroad’s Liability —Plaintiff, while a passenger on defend- 
ant’s train, was directed by defendant’s employee to change 
to the coach ahead and was injured while going to that 
coach when a door slammed and hit her on the arm. The 
plaintiff's contention that the court erred in instructing 
the jury by using the words “on the occasion in question”, 


thus confining any matter of negligence to the conduct 
of those employees then in operation of the train, was 
without merit. (Henderson v. Southern Ry. Co., Ala. Su- 
preme Ct.).. .§ 400,565. ; 


Landlord and Tenant.—The plaintiff, a tenant of the defendant, 
received personal injuries as the result of falling down 
Stairs. The trial judge properly found that the parts of 
the premises involved were entirely in the control of the 


plaintiff and the motion for nonsuit was properly granted 


as, in the absence of proof of control by the landlord of 
the part of the premises in question, there was no duty on 


the part of the landlord to repair. (Dubonowski v. Howard 
Savings Institution, N. J. Supreme Ct.) 7 400,564. 


Common Carriers.—The plaintiff sued for damages to house- 
hold goods and furniture which were destroyed while being 


moved on the truck of defendant’s intestate. The trial 


court properly submitted to the jury the question of whether 


the decedent was a common carrier. (Senters v. Ratliff’s 
Admr., Ky. Ct. of App.). . .§ 400,568. 


Earning Power.—The jury’s verdict for $35,000 was excessive 
in that. the jury failed to properly appraise plaintiff’s earn- 
ing ability over the period of his life expectancy. As the 
plaintiff studied for the teaching profession, his injuries 
would interfere but little with his earning capacity. 


(Nyburg v. Hotel c 
NY" 1400.570, Statler Co., Inc., U. S. Dist. Ct., S. D. 


Broken Needle.—Defendant’s assistant, while injecting a hypo- 


dermic needle in the tonsillar area of the plaintiff, broke 
the needle and the end of it became embedded in plaintiff's 
throat. The testimony of a qualified expert tended to 
establish that the defendant’s operation was a departure 
from approved methods in general use, so that it could 
not be said as a matter of law that there was no evidence 
which justified the submission of the case to the jury. 
(Bernstein v. Greenfield, N. Y. Ct. of App.).. .] 400,582. 


Municipality’s Liability—The plaintiff, while walking on a 


sidewalk, was injured when he slipped and fell because of 
an accumulation of ice and snow. The trial court properly 
instructed the jury that if it found that the plaintiff’s fall 
was due to the newly fallen snow and not to accumulations 
of old snow, its verdict should be for the defendant. 
(Shuchat v. Town of Stratford, Conn. Supreme Ct. of 
Errors)... { 400,563. 


Res Ipsa Loquitur.—The plaintiff, while visiting a tenant of 


defendant, was injured when the door opening into the 
courtyard suddenly and unexpectedly closed, catching the 
little finger of her hand between the door and doorjamb. 
Since the evidence showed the precise cause of the accident, 
the principle of res ipsa loquitur did not apply. (Taylor v. 
The Prudential Ins. Co. of America, Kan. City (Mo.) Ct. 
of App.).. .] 400,569. 


Instrictions.—In an action to recover for personal injuries sus- 


tained as the result of falling into an open coal hole, the 
instructions of the lower court did not authorize the jury 
to return a verdict against the defendant if it could have 
prevented the injury and negligently failed to do so, but 
authorized such a verdict only if defendant could have 


prevented the injury by the exercise of ordinary care. 
(Hunt v. Kansas City, Mo. Supreme Ct.). . .[ 400,577. 


Pecuniary Loss.—The deceased, an incorrigible inmate of a 


state hospital for the insane, died as the result of hanging. 
Under the facts there was no proof that the claimant, 
decedent’s wife, sustained any pecuniary loss by reason of 


the death of decedent. (Dimitroff, Admx. v. State of New 
York, N. Y. Ct. of Claims) 7 400,571. 


Measure of Damages.—The plaintiff alleged that the defendant 


negligently permitted waste waters from its irrigation sys- 
tem to flood certain lands used by the plaintiff as a duck 
club. In order to prove loss of income the plaintiff 
estimated his gross income, although he admitted that 
funds had been commingled with the cost of operation of 
the duck club and other enterprises. On appeal it was held 
that more certainty of proof was required in order for the 
jury’s award of damages to be reversed as an abuse of 
discretion. (Skupen v. Imperial Irrigation Dist., Cal. Dist. 


Ct. of App.).. .] 400,566. 


Malpractice.—Plaintiff fell on a stick which penetrated his 


thigh five inches. Lockjaw developed in the wound be- 
cause the defendant doctor failed to inject anti-lockjaw 
serum. The evidence showed that if the wound was a 
puncture wound, defendant failed to use the established and 


proper method of treatment. This issue raised a question 
of fact for the jury. (Hodgson v. Bigelow, Pa. Supreme 
Ct., E. D.).. $400,578. 


Property Owner’s Liability—-The infant plaintiff passed 


through a hole in the fence on defendant’s property and 
was severely burned when a flame came through the holes 
in the bottom of a barrel defendant used for an incinerator 
and set fire to the legs of his overalls. The trial court 
was in error in holding the defendant liable in the absence 
of a showing that the defendant’s janitor started the fire 
in the barrel. (Botticelli v. Winters, Conn. Supreme Ct. 
of Errors) q 400,562. 
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Verdict for Nominal Damages.—In an action for personal in- 
juries the jury returned a verdict for the plaintiff for $1.00. 
The trial court properly granted a new trial because the 
verdict was inadequate and the defendant’s contention that 
the verdict for $1.00 should be treated as a finding for the 
defendant on the question of liability was without merit. 
(Hicks v. Strain Bros., Mont. Supreme Ct.)... J 400,580. 


* LIFE 


Misrepresentations in Application.—The defense contended that, 
in his application, insured had misrepresented the condition 
of his health. Plaintiff alleged that defendant was estopped 
to raise the defense, because it had actual knowledge of 
insured’s physical condition, It was held that a verdict for 
plaintiff was not supported by the evidence, and that the 
court erred in overruling defendant’s motion for a new 
trial. (Natl Life & Accident Ins. Co., Inc. v. Roberts, Ga. 
Ct. of App.).. 9 500,534. 


Reinstatement.—Insured died from a brain tumor two weeks 
after the date of his application for reinstatement, on the 
same day that the insurer refunded his payment, together 
with a letter notifying him that his application was denied 
because the evidence of insurability was unsatisfactory. In 
plaintiff's suit on the policy it was held that insured should 
not have been reinstated because of his physical condition, 
and that the insurer was justified in taking sufficient time 
to discover the real facts. (Froehler v. North American Life 
Ins. Co. of Chicago, Ill, App. Ct.). . . 500,519. 


Cancellation.—The insured’s failure to disclose, in her applica- 
tion for insurance, the fact of hospitalization and treatment, 
was held to be equivalent, in the eyes of the law, to a. denial 
thereof, and the insurer was granted a decree cancelling 
the policy. (Continental Assurance Co. v. Friedman, Mich. 
Supreme Ct.).. ¥ 500,528. 


Novation of Insurance Contract.—In plaintiff’s suit on two 
policies of life insurance, the insurer pleaded novation of 
the insurance contract. It was held that the new contract 
had not been obtained by fraud, and since it did not provide 
for regular payments, but payments only when there were 
surplus funds on hand with which to make them, a judg- 
ment for the plaintiff was reversed and the cause remanded. 
(Home Benefit Ass’n v. Allee, Texas Ct. of Civ. App.) 

q 500,532. 


Health of Insured.—A verdict for the beneficiary was set aside 
where the evidence clearly indicated that insured was not 
in “sound health” on the date the policy was delivered, as 
required by the terms of the policy. (Nat'l Life & Accident 
Ins. Co., Inc. v. Travis, Texas Ct. of Civ. App.).. $500,525. 


Death Resulting from Violation of Law.—Insured was killed 
in an automobile accident, and the beneficiary sought to 
recover double indemnity. From the testimony and cir- 
cumstantial evidence introduced, it was held that insured 
must have been proceeding at a greater speed than a “care- 
ful and prudent” speed as required by a state criminal 
statute, and that the same evidence showed that such speed 
had a reasonable causal relationship to the accident which 
resulted in insured’s death. Because the company was not 
liable for the additional benefit if the death of insured re- 
sulted directly or indirectly from any violation of law, a 
judgment for the beneficiary was reversed. (Mahoning 
Nat’! Bank of Youngstown v. The Mass. Mut. Life Ins. Co., 
Ohio Ct. of App.). . .¥ 500,536. 


Agency.—An insurance agent cannot confer power upon him- 
self, and therefore his authority cannot be established by 


showing either what he said or did. The source of au- 
thority is the principal, and the power of the agent can 
only be proved by tracing it to that source in some word 
or act of the alleged principal. (Rocca v. Metropolitan Life 


Ins. Co., Il. App. Ct.) .. .§ 500,518. 


Recovery of Premiums Paid.—Insurer noted on its records 
that the policy issued to plaintiff had been cancelled and 
another policy issued, and thereafter applied premium pay- 
ments on the latter policy. However, the latter policy 
had never been issued, and insured had no notice thereof. 
It was held that the second policy never became a binding 
contract and, since the company had failed to apply the 
premiums on the first policy as insured intended, insured 
could treat them as having been converted by the company 
to an unauthorized purpose for which he received no con- 
sideration, and sue for a return of the premiums. (Life 
& Casualty Ins. Co. v. Womack, Ga. Ct. of App.) . . .{ 500,529 ; 
500,530. 


Cause of Death.—In a suit on a life policy, the admissibility 
of certain evidence was in issue. A physician’s statement 
as to the cause of death was held inadmissible, as was an- 
other physician’s opinion, which was not based on his 
special training and knowledge. A medical certificate 
signed by the coroner in which it was stated that death 
was suicidal was properly rejected, since it was shown that 
the coroner had no personal knowledge as to whether death 
was accidental or otherwise. (The Life Ins. Co. of Virginia 
v. Brockman, Va. Supreme Ct. of App.). . . 500,522. 


Accidental Death.—Following an accident, insured died from a 
cerebral hemorrhage, but it was conceded that the accident 
would not have resulted in death were it not for the sclerotic 
condition of insured’s blood vessels. A judgment, based 
on a jury’s verdict, was rendered for plaintiff. However, 
on rehearing it was held that the policies were unambigu- 
ous, and since a bodily infirmity was a contributing cause 
of death, defendant was not liable. (Budzinski v. Metro- 
politan Life Ins. Co., Mich. Supreme Ct.). . .f 500,521. 


Beneficiary of War Risk Policy.—Being a surviving child of 
a veteran, the plaintiff based his right to recovery on the 
1926 amendment to section 305 of the World War Veterans’ 
Act. However, since the insurance had been revived prior 
to the adoption of the amendment, the amendment was in- 
applicable, and it was held that the court was without 
jurisdiction since the plaintiff was not the proper party to 
make claim and file suit. (Jacobs v. United States of 
America, U. S. Dist. Ct., E. D. La.)...9 500,517. 


Notice of Disability —The time for the giving of notice of total 
disability does not commence to run until the insured 
realizes that his illness is sufficiently serious to prevent him 
from following his usual occupation. (Walterman v. Mutual 
Benefit Health & Accident Ass’n, N. Y. Supreme Ct.) 

q 500,524. 


Limitations.—In a suit on a war risk policy, the issue was 
whether the suit had been filed within the time prescribed 
by statute. It was held that the filing of the petition con- 
stituted the filing of suit, and that such filing, without more, 
was sufficient for purposes of jurisdiction and limitation. 
(Milton v. United States of America, U. S. C. C. A., 5th C.) 

q 500,533. 


Injunctions.—The insurer, contending that the policy had 
lapsed and had been cancelled, sought to enjoin suit there- 
on. However, it was held that the insurer had an adequate 
remedy at law, and, since the court in which the action 
was pending against it had jurisdiction to try the case, the 
injunction was denied. (Maryland Casualty Co. v. Maynard, 
Ky. Ct. of App.). . . 500,523. 


Nonforfeiture.—In a suit on a life policy, it was shown that 
insured had defaulted in the payment of premiums. How- 
ever, it was found that there were sick benefits in the 
hands of the insurer due the insured, which should have 
been applied to keep the policy alive. Furthermore, under 
a nonforfeiture statute, it was held that there was enough 
extended insurance to carry the policy beyond the date of 
insured’s death. (White v. Washington Nat'l Ins. Co., Kan, 
City (Mo.) Ct. of App.)... 500,516. 
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LIFE—Continued 


Sufficiency of Complaint.—Insurer’s allegations of misrepre- 
sentations in application held to be sufficiently specific to 
sustain complaint. (Federal Life Ins. Co. v. Holod, VU. S. 
Dist. Ct., M. D. Pa.).. .§ 500,527. 


Presumption of Accident.—Where circumstantial evidence is 
relied on to overcome the presumption of accidental death, 
the defense of suicide fails unless the circumstances exclude 
with reasonable certainty any hypothesis of death by ac- 
cident, or by the act of another. (Gilpin v. Aetna Life Ins. 
Co., Kan, City (Mo.) Ct. of App.)...4 500,515. 


Tolling of Statute——In a suit on a war risk policy, the defense 
contended that the claim had been denied in 1929, and con- 
sequently, the suit was untimely brought. However, it 
was held that there was no such finality of denial as to 
constitute a disagreement until 1935, and since the statute 
was tolled during the pendency of the claim, the suit was 
filed in time. (Rosario v. United States of America, U. S. 
Ct. of App., D. C.)...4 500,526. 


Evidence.—In a suit on a war risk policy, the issue involved 
the alleged disability of the veteran. The defendant intro- 
duced the deposition of an absent doctor who testified that 
after a thorough examination he had discharged plaintiff 
as being free from any disability. Plaintiff’s testimony to 
the effect that the doctor had told him he would have to 
undergo an operation was held inadmissible as hearsay 
evidence designed to impeach and discredit the doctor. 
(United States of America v. McCreary, U. S. C. C. A,, 
9th C.).. .{ 500,520. 


Directed Verdict Refused.—Where there was evidence from 
which the jury might find a total and permanent disability 
while the policy was in force, the court did not err in re- 
fusing a directed verdict. (United States of America v. 
Munn, U. S. C. C. A., 5th C.)...$ 500,531. 


New Trial.—A policy of insurance, to which the application 
was not attached, was held not to be void because of false 
statements in the application, since there was no showing 
that they were made with intent to defraud. However, it 
was held that the evidence did not authorize the jury’s 
finding that a contract of settlement was not binding on 
the beneficiary, and that the court erred in not granting 
the insurer a new trial. (Guaranty Life Ins. Co. v. Johnson, 
Ga. Ct. of App.). .. 500,535. 


% AUTOMOBILE % 


Cooperation Clause Breached.—Where, prior to the trial of 
actions for damages for personal injuries, the insured dis- 
appears and the insurer, a party defendant, is unable to 
contact her, the insurer is prejudiced by the insured’s fail- 
ure to cooperate in the defense of the action and is relieved 
of liability because of the breach of the cooperation clause 
of the policy. (Cameron v. Berger, Pa. Supreme Ct.) 

q 701,280. 


Contract for Insurance.—Where the contract under which 
plaintiff purchased the car that was destroyed in a collision 
provided that the seller was to procure insurance covering 
the car, plaintiff was allowed to recover the amount of 
loss from the seller when the latter failed to procure the 
insurance. (Farlow v. Barton, Ga. Ct. App.). .. 701,293. 


Insurer’s Liability—Bonds deposited in a state in which an 
insurer is authorized to do business and wherein a loss 
subsequently is incurred, which was covered by a policy 
that was issued, are subject to the claims of the insured 
who paid the losses and should not be surrendered to the 
liquidator of the insurer which became insolvent sub- 
sequent to the accident. (Palmer, Liquidator of Chicago 
Lloyds v. McDonald, Ark. Supreme Ct.)...{ 701,298. 


Second-hand Car Defective.—Plaintiff and her husband en- 


tered into a deal with defendants, dealers in second-hand 
cars, to trade in their car on another. The dealers told 
them that all the cars were in good condition and carried 
a thirty day guarantee. The court holds defendants liable 
for injuries sustained by plaintiff when on the day the car 
was removed from the lot, the front wheel came off, causing 
the car to collide with another vehicle. (Curby v. Masten- 
brook, Mich. Supreme Ct.).. { 701,279. 


Child Hit by Truck.—Defendants’ bakery truck had been 


parked on the wrong side of the street in a double line 
while the driver was engaged in selling goods therefrom. 
As it pulled away, another truck passed it and struck plain- 
tiff’s decedent who had run out into the street from in back 
of the bakery truck. Judgment of nonsuit entered in favor 
of defendants is reversed since the jury might have found 
that the negligence of the driver of the bakery truck 
proximately contributed to the accident. (Knecht v. 
Lombardo, Calif. Dist. Ct. App.).. .f 701,283. 


Passing Cars.—If the driver of one vehicle passes close to an- 


other, without giving warning, and thereby places the other 
in a position of peril from which an accident results, the 
jury is justified in finding that such negligence was the 
proximate cause of the accident although the two vehicles 
did not actually come into contact. (Zurfluh v. Lewis 
County, Wash. Supreme Ct.).. { 701,300. 


Rear-end Collision—Where a guest in a car was injured when 


the driver thereof crashed into the rear of a car which was 
waiting at an intersection for the traffic signals to change, 
an instruction given by the court relative to emergency was 
erroneously given, the emergency, if any, being created 
by the negligence of the defendant. (Sullivan v. Heyer, Il. 
App. Ct.)...§ 701,278. 


Deposition of Insurer.—In an action where one of the main 


questions was whether the car owned and driven by one 
defendant was, at the time of the collision, operated in the 
business of another defendant, the court properly allowed 
plaintiff to take the deposition of the latter defendant’s in- 
surer for the purpose of determining the question. (Kulich 
v. Murray, U. S. Dist. Ct., S. D. N. Y.)...§ 701,292. 


Pedestrian Injured—Where the testimony of an eye-witness 


tends to corroborate defendant’s contention that plaintiff 
was crossing the street some distance south of the cross- 
walk, although plaintiff contended to the contrary, the case 
was purely one for the jury and its finding in favor of 
defendant is affirmed. (Bobst v. Hardisty, Wash. Supreme 
Ct.). . .§ 701,282. 


Wilful and Wanton Misconduct.—Where the evidence as to 


the manner in which the accident occurred was conflicting, 
but was such that if that most favorable to plaintiff were 
believed, the jury would be warranted in finding defendant 
guilty of wilful and wanton misconduct, the court’s in- 
struction that the jury direct a verdict for the defendant on 
a wilful and wanton count is erroneous. (Schmidt v. Ander- 
son, Ill. App. Ct.) . . .{ 701,277. 


Township’s Liability—Where plaintiff was injured when the 


car in which she was riding ran into an unguarded ditch 
in a street in a subdivision, the plat of which had been 
approved but not accepted by the township, the town- 
ship cannot be held liable for the dangerous condition of 
such street. (Ryan v. Township of Royal Oak, Mich. Su- 
preme Ct.)...{ 701,286. 


Railroad Crossing Collision.—Jury’s finding that negligence of 


defendant in failing to give proper signals of approaching 
train and in failing to maintain proper signals at the cross- 
ing was not a proximate cause of the collision wherein 
plaintiff was injured is conclusive. (Wohlford v. Texas & 
New Orleans Rd. Co., Tex. Ct. Civ. App.). .. 701,294. 
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Respondeat Superior.—In an action against an employer and 
employee, the employee answered and the employer de- 
faulted and the jury found in favor of the employee. No 
judgment can be entered against the defaulting employer. 
(Plott v. York, Calif. Dist. Ct. App.). . .§ 701,288. 


Unauthorized Use of Car.—An insurer is not liable to an in- 
jured party for injuries sustained in a collision with the 
insured’s car where, at the time of the accident, said car 
was being driven by one other than the insured and with- 
out the latter’s permission. (LaRoche v. Farm Bureau 


Mutual Automobile Ins. Co., Pa. Supreme Ct.)...{ 701,284. 


Evidence of Tail Light.—Where plaintiff described the tail 
light which his car carried, and told its size, color and 
location, the jury had the right to determine the distance at 
which said light would be visible. (Hickman v. Sullivan, 
Tex. Ct. Civ. App.)...§ 701,295. 


Intersection Collision.—In an action based on a collision at an 
intersection, the court holds that the trial judge had the 
right to view the scene of the accident, and that such view 
is of evidentiary value. The evidence was held sufficient 
to support a finding for defendant. (Carter v. Parsons, Neb. 


Supreme Ct.).. { 701,299. 


Movable Property.—With respect to movable property which 
was destroyed by fire, a statute providing that suit for 
such loss may be instituted in the county where the prop- 
erty is situated is construed to mean in the county where 
the insured party resides. (General Exchange Ins. Corp. v. 
Dudley, Tex. Ct. Civ. App.)...§ 701,291. 


Evidence on Former Trial.—Court’s rulings relative to the 
admissibility of evidence taken on a former trial, wherein 
decedents were found guilty of contributory negligence 
barring recovery for their deaths, held to be error and 
ground for new trial. (Acker v. Thompson, Tex. Ct. Civ. 
App.).. .§/ 701,290. 


Statute of Limitations.—A two-year statute of limitations was 
improperly pleaded as a defense to a personal injury action 
where the complaint in the action was filed two days before 
the lapse of said statutory period. The filing of the com- 
plaint constitutes the commencement of the action. (Gal- 


lagher v. Carroll, U. S. Dist. Ct., E. D. N. Y.)... 701,287. 


Minor’s Right to Sue Mother’s Second Husband.—A minor son 
may sue his mother’s second husband, who in no way con- 
tributed to the minor’s support, for damages for the death 
of his mother resulting from the negligent operation of a 

(Bingler v. Hopper, Pa. Supreme 


truck by the defendant. 
Ct.).. .§ 701,297. 


Contributory Negligence.—Where the evidence overwhelmingly 
supports a finding that plaintiff operated his motorcycle 
negligently as he approached the driveway from which 
defendant drove her car, he is not entitled to recover for 
injuries sustained in the resulting collision. (Baumann y, 
Gore, Ill. App. Ct.) .. .§ 701,276. 


Concurrent Negligence.—Where plaintiff was injured when the 
car in which she was a passenger collided with defendant's 
truck as they were about to pass each other, the court 
holds that she was not entitled to an instruction based on 
concurrent negligence where nothing in the pleadings or 
evidence suggested such negligence. (Crown v. Miller, 
Wash. Supreme Ct.).. . 701,301. 


Amount of Verdict.—Judgment in the amount of $4,750 in favor 
of minor plaintiff for injuries sustained when the school bus 
on which he was a passenger, and which was driven by 
defendant, ran into a tree due to defendant’s negligent 
operation thereof, sustained. (Holder v. Martin, Tex. Ct. 
Civ. App.)...§ 701,281. 


Extent of Injuries—An instruction which took from the jury 
the right to exercise its discretion with respect to the ex- 
tent of the injuries sustained by plaintiff and with respect 
to the assessment of damages was held prejudicially er- 
roneous. (Taylor v. Pole, Calif. Dist. Ct. App.) . . . 701,289. 


Joint Judgment.—Defendants cannot complain of a joint judg- 
ment on the ground that it does not allow them to attack 
the same because of the amount of the award made to 
either party, where at the trial they waived any misjoinder 
of parties or causes of action. (Russell v. Lassoff, Conn. 
Supreme Ct. Err.).. . 701,296. 


Minor’s Right to Sue Mother.—The right of a minor plaintiff 
to sue his mother to recover damages for the death of his 
father, alleged to have been caused by the negligent opera- 
tion of a motor vehicle by the mother, is upheld. (Minkin 
v. Minkin, Pa. Supreme Ct.).. 701,285. 
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